Due Process and Equal Protection

I. Due Process

A. 5th Amendment

B. Procedural

C. Substantive – Is a Fundamental Right being Violated?

1. Yes – Compelling State Interest Test

2. No – Rational Basis Test

D. 14th Amendment (1868)

1. Application of Bill of Rights to the States

2. Doctrine of Incorporation

II. Equal Protection

A. 14th Amendment (1868)

B. Issue – Does the law create a suspect classification?

1. Yes – Compelling State Interest Test

2. No – Rational Basis Test

III. Pre-Civil War Interpretation of the Bill of Rights

A. Barron v. Baltimore (1833)

B. Political Impact – Slavery Issue

C. Dred Scott v. Sanford (1857)
1. Court Decision

2. Taney’s Dictum

IV. Civil War Amendments to the Constitution

A. 13th Amendment – Ends Involuntary Servitude

B. 14th Amendment – Defines Federal and State Citizenship

C. 15th Amendment – Voting Rights Made a Fundamental Right

D. Federal Power Expanded to Make and Enforce Legislation to put the Three Amendments into Effect

V. Post-Civil War/Gilded Age Interpretation of the 14th Amendment

A. Slaughterhouse Cases (1873)

1. Majority Opinion

a. Defines Citizenship

b. Highlights Residency as Requirement for State Citizenship

2. Dissenting Opinion

3. Political Impact

a. “Jim Crow” Laws – voting restrictions
b. “Equal Protection” Ignores Racial Segregation
